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APPEALING ON THE ORIGINAL RECORD,
UPON A STATEMENT IN LIEU OF RECORD,
OR USING THE APPENDIX METHOD

by Charles E. Holster III, Esq.

As is true of other orders, the time to appeal from a Family Court Order begins to run from the date of service of the order appealed from. CPLR 5513; Family Court Act, §1113; Hamlin v. Kirnan, 181 AD2d 1077, 581 NYS2d 517 (4th Dept. 1992).

There are four possible methods of appeal in the First and Second Departments: (1) an appeal upon a reproduced full record (CPLR 5526); (2) upon an appendix (CPLR 5528[a][5]); (3) upon an agreed statement in lieu of record (CPLR 5527) (Rules 600.5, and 670.9); or (4) upon the original record (Rules 600.8[e][3][2], 600.9; and 670.9. 670.9[d]; 600.6). 1 10 Carmody-Wait, Appeals in General, §70:177. In a separate article, this author discusses the full record method of appeal. This article addresses appeals that are perfected on the original record, upon a statement in lieu of record, or by using the appendix method.

Appealing On The Original Record

Each of the first three methods of appeal listed above may be employed without the need for a motion for leave of the court. At appellant's option, an appeal may be prosecuted as of right upon a record or statement authorized by CPLR 5526, 5527 or 5528. 10 Carmody-Wait, Appeals in General, §70:177; Frouge Corp. v. Hartert, 22 AD2d 773 (1st Dept. 1964). Only the fourth method, appealing on the original record, may require leave of the court. In the First Department (Rules 600.6, 600.8[e][[3][ii], 600.9) an appeal on the original record requires a motion in all cases. 2 In the Second Department, a motion is required only in those types of cases where the right to appeal on the original record is not expressly provided by its own Rules or by statute (Rule 670.9[d][iv]). 10 Carmody-Wait, supra, at §70:177. 

The general rule in most jurisdictions, as in New York, is that the record on appeal must be printed, although statutes sometimes provide for the use of typewritten transcripts. 10 Carmody-Wait, supra, §70:177-178.  Appeals which may be prosecuted without printing include appeals to the Appellate Division from the Appellate Term (CLS App Div Rule 670.9[d]; 670.13), from the Family Court, (CLS App Div Rules 600.6, 670.9[d][1][ii]), under the Election Law (CLS App Div Rules 600.9, 670.9[d][1][iii]), appeals under the Human Rights Law (CLS App Div Rule 600.7[c], 670.9[d][1][iv]), appeals where the sole issue is compensation of a judicial appointee (CLS App Div Rule 670.9[d][1][v], 670.15), other appeals where an original record is authorized by statute (670.9[d][1][vi]), appeals where permission to proceed upon the original record has been authorized by order of the court (CLS App Div Rule 670.9[d][1][vii]), and appeals in criminal causes (CLS App Div Rule 600.8, 670.9[d][1][viii]).   

A person who has been granted permission to appeal as a poor person under CPLR 1101  may submit typewritten briefs and appendices, furnishing one legible copy to each appellate justice. CLS CPLR 1102(c). Provision is also made for furnishing, to and for the poor person and at public expense, a stenographic transcript of the trial and hearing. CLS CPLR 1102(b); 10 Carmody-Wait, supra, §70:179.

In an appeal to the Appellate Term, Second Department, an appellant, unless otherwise ordered by the court, may - but need not - print copies of the record on appeal. CLS Second Jud Dept Sup Ct Rules 731.1(c), 732.1(c) [22 NYCRR §§731.1(c), 732.1(c)]. In appeals from city and district courts, neither the record nor the briefs need be printed except as required by the rules of the court to which the appeal is taken. CLS NYC Civil Ct Act §1705; CLS UCCA §1705; CLS UDCA §1705. In an appeal from a justice court, printing of neither record nor briefs is required. CLS UJCA §1705. 

When an appeal is prosecuted on the original record, appellant must subpoena from the clerk of the lower court to the Appellate Division all the papers constituting the record on appeal and cause them to be filed prior to the filing of the briefs.  Rule 600.7[c], 670.9[d][2]. 

Statement In Lieu of Record

After the transcript is agreed upon (CPLR 5525[b]) or settled (CPLR 5525[c]), or the statement in lieu of transcript is settled (CPLR 5525[d]),  the appellant must decide which papers he wishes the appellate court to consider on the appeal (Weinstein-Korn-Miller, supra, at 276-281). As alluded to above, one of the alternatives to appealing on the full reproduced record is appealing on a "statement in lieu of record" pursuant to CPLR 5527. It is a prepared statement of the questions involved and the facts necessary to their decision. 10 Carmody-Wait, Appeals in General, §70:203. This method requires cooperation on the part of all of the attorneys involved in the case.  id; Weinstein-Korn-Miller, ¶5527.01.  Professor Siegel observes that, in practice, such cooperation is rare and, accordingly, the statement in lieu of record method of appeal is the least commonly used. McKinney's Cons L, CPLR 5527, Practice Commentary, pp. 404 (1996). See also, Newman, New York Appellate Practice, §5.06, 5-34. 

CPLR 5527 is based upon what is now Rule 10[d] of the Federal Rules of Appellate Procedure (formerly Rule 76). Weinstein-Korn-Miller, supra, at 288. It provides that "[w]hen the questions presented by an appeal can be determined without an examination of all the pleadings and proceedings, the parties may prepare and sign a statement showing how the questions arose and were decided in the court from which the appeal is taken and setting forth only so much of the facts averred and proved as are necessary to a decision of the questions". The statement may also include portions of the transcript of the proceedings and other relevant matter. id. It shall include a copy of the judgment or order appealed from, the notice of appeal and a statement of the issues to be determined. id. The statement may not, however, request that the Court address issues which were not raised in the notice of appeal. Daigle v. Daigle, 73 AD2d 771, 423 NYS2d 539.

If this method is employed, the proposed statement in lieu of record must be submitted to the court for its approval within twenty days after the appellant has taken his appeal. The court may make corrections or additions necessary to present full the questions raised by the appeal. CPLR 5527. If appellant fails to submit the statement to the court, the appeal is subject to dismissal. City of Rochester Urban Renewal Agency v. Rochester Storage Warehouse (4th Dept. 1988); 110 Carmody-Wait, Appeals in General, §70:203 (1997 Supp); CLS CPLR 5527.The statement, as approved by the court, is printed as a joint appendix. Weinstein-Korn-Miller, supra, at 273.   

A respondent who unreasonably withholds his consent to a statement in lieu of record is subject to sanctions. Wahrhaftig v. Spack Design Group, Inc., Inc., 28 AD2d 940, 281 NYS2d 500 (3rd Dept. 1967). 

A statement in lieu of record (CPLR 5527) must be distinguished from a statement in lieu of stenographic transcript which must be prepared in a case where no stenographic record was made (CPLR 5525[d]) and from a stipulation to omit all or part of the transcript of the proceedings (CPLR 5525[b]). Where a stenographic record was taken, a statement in lieu of stenographic transcript may not be used on appeal and if such a statement is filed, the appellate division will disregard it. 10 Carmody-Wait, Appeals in General, §70:194, §70:203; Hurd v. Lis, 126 AD2d 163, 513 NYS2d 278 (3rd Dept. 1987), app dismd without op 70 NY2d 872, 523 NYS2d 497, 518 NE2d 8.

The Appendix Method

The appendix system was adopted in New York after extended study indicated the need to reduce the cost of printing records on appeal. E.P. Reynolds, Inc. v. Nager, 17 NY2d 51, 55, 268 NYS2d 15 (1966). For at least two decades prior to the enactment of the CPLR in 1961, it was noted by the Courts and legal commentators alike that the cost of taking an appeal was so high as often to prevent a prospective appellant from proceeding.  See, Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5525.01, 264-266.  The CPLR as enacted in 1961, rejected the full record method in favor of the appendix system; it contained no provision authorizing appeals using the full record. It gave an appellant a choice of only two procedures: he could prepare a statement of the questions involved and the facts necessary to their decision, in cooperation with his adversary; or he could prepare an appendix to his brief reproducing those parts of the record only on which he assumed the parties would rely, and be subject to sanctions if he included unnecessary material. Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5525.01, 264-266.id., at 268; CPLR 5527; CPLR 5528(e). However, before the effective date of the CPLR, the Legislature, in 1963, added the following proviso to paragraph (5) of section 5528, subd. (a) which made it possible for each of the Appellate Divisions to adopt their own rules allowing appeals on the full record method, as an alternative to the newly adopted appendix method: "provided, however, that the appellate division in each department may by rule applicable in the department authorize an appellant at his election to proceed in like manner upon a record on appeal printed or reproduced in like manner as an appendix, and in the event of such election an appendix shall not be required". Weinstein-Korn-Miller, supra, at 269.  

The appendix is, in effect, an abbreviated record, and it is subject to most of the rules that govern a reproduced record. Compare the requirements for the format of an appendix (CPLR 5529) with the format for the full reproduced record (CPLR 5526).The court rules governing the format of appendices are 600.10(a), (c) and 670.10(a). An appendix may be bound with appellant's brief or separately from it. CPLR 5528(a)(5); Rules 600.10(c)(3); 670.10(c)(2).  The First Department's Rules require that, on the outside of the front cover of the appendix, whether bound separately or together with the brief, must appear the title of the case and the names, addresses and telephone numbers of the attorneys for the parties and the index number of the court of original instance. 600.10[c][3]. In the First Department, the Appendix must also include a statement pursuant to CPLR 5531 (600.10[d][1][ii]). In the Second Department, it is only if the appendix is bound separately that the cover of the appendix must set forth all this information, plus a statement pursuant to CPLR 5531. 670.9[c][2].

Each appendix shall contain an index of its contents conforming to the extent feasible to the form of index prescribed for records by 600.10[b][1][i]. Notable is the requirement set forth in CPLR 5529(c) that whatever pages of testimony are included in the appendix must contain page headings stating the name of the witness and whether it is direct, cross, redirect or recross examination (670.10[7]); and that the subject matter of other papers, such as affidavits, also be set forth in headings (670.10[a][8]). See, McKinney'S Cons L, CPLR 5528, Practice Commentary, C5529:1, p. 419 (1996). 

It was explained in the May issue that the full record method requires an appellant to file nine copies of the full record with the Court and to serve two copies of the full record on each opposing counsel. The "Appendix" method provides for the use of an appendix instead of the full record. The appendix must include "only such parts of the record on appeal as are necessary to consider the questions involved, including those parts the appellant reasonably assumes will be relied on by the respondent". CPLR 5528(a)(5). Actually, the appellant should make no assumption at all, but should consult with the respondent to find out precisely what the respondent wants included and, if the request is not unreasonable, include it. McKinney's Cons L, Civil Practice Law and Rules, CPLR 5528, Commentary C5528:2, p. 409 (1996). In addition appellant must subpoena to the Appellate Division the complete, original record of the lower court so that if the Appellate Division wants to examine any other portions of the record, it may do so. Rule 600.5(a). 

At the time the subpoena is served, the appellant must deliver to the clerk of the lower court two copies of the statement required by CPLR 5531. Rule 600.5(a). In both the First and Second Department, two copies of the Appendix must be served upon each opposing counsel. Rule 600.11; 670.9(b)(4). 3 In the First Department, ten copies of the appendix must be filed with the Court, except that where a typewritten brief is authorized or the appeal is from the Family Court, eight copies must be filed. id. The Second Department requires that nine be filed. id. In addition, one copy of the corrected transcript or statement in lieu of transcript must served upon or made available to opposing counsel. Rule 600.5(a)(4). See discussion in Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5525.01, 275-276; 10 Carmody-Wait, Appeals in General, §70:192, §70:194. 

By court rule, the inclusion in the Appendix of certain portions of the record is mandatory: the notice of appeal; the order, judgment or decree appealed from or sought to be enforced; notice of motion; order to show cause; opinion (or a statement that there was none); findings of fact and conclusions of law; report of referee or hearing examiner; charge to the jury; verdict; and pleadings if their sufficiency, content, or form is in issue or material.  600.10[c][2][i]; 670.10[c][1][i] - [iv]. 

To the extent practicable, the appendix should include copies of critical exhibits. (600.10[c][1][iii]; 670.9[c][1][vi]). In the First Department, critical exhibits of a bulky nature may be omitted from the appendix upon stipulation of the attorneys for the parties approved by a justice of the court, which shall contain a list of those exhibits which are to be omitted and a brief description of each exhibit. id; 600.10[c][iv][a]). A copy of this stipulation shall be included in the appendix. id. However, all of the original exhibits are to be filed with the court, as part of the original record (600.10[c][2][iv]), unless they are of a bulky nature, in which case the exhibits, presumably the same ones that were omitted from the appendix (600.10[c][2][iv][a]), need not be filed with the court but shall be kept in readiness by the parties and delivered to the court on telephone notice. id. A letter, showing that a copy has been sent to the adversary, listing such exhibits and stating that they will be available on telephone notice shall be filed with the clerk of the court. id.   

The appendix must also include relevant excerpts of transcripts of testimony or papers in connection with a motion (600.10[c][2][ii]; 670.9[c][[v]). On an appeal in a case in which there was a trial, the appendix need not include the entire trial transcript (CPLR 5526; Rules 600.5(a)(1); 600.10(c)(2)(ii); 670.10(c)(1)(v). In fact, the Court Rules encourages the use of only a portion of the transcript "where feasible". Rule 600.5(a)(3). However, the appendix must contain all the testimony or averments upon which the appellant relies and upon which it maybe reasonably assumed the respondent will rely. Rule 600.10(c)(v).  Revell v. Brookdale Hospital & Medical Center, 130 AD2d 475, 514 NYS2d 901 (2nd Dept. 1987). Moreover, such excerpts must not be misleading or unintelligible by reason of incompleteness or lack of surrounding context. Rule 600.10(c)(v); 670.9[c][1][v]).  The original record that is subpoenaed to the Appellate Division when the appendix method is used (Rule 600.5[a][1]) must contain the entire transcript unless counsel stipulate to the omission of all or part of the transcript pursuant to CPLR 5525(b). Rules 600.5(a)(3); 670.10(a); CPLR 5526; Perry v. Tauro, 21 AD2d 804, 804-805, 250 NYS2d 898 (2nd Dept. 1964); 10 Carmody-Wait, supra, §70:180. The court cannot compel a respondent to agree to having an appeal prosecuted on less than a full trial transcript. Perry v. Tauro, 21 AD2d 804, 250 NYS2d 898 (2nd Dept. 1964); Weinstein-Korn-Miller, supra, 5525.04, 276; 10 Carmody-Wait, Appeals in General, §70:182; McKinney's Cons L, CPLR 5525, Practice Commentary, C5525:2, p.379 (1996). 

One commentator has said that since an appellant knows that the entire record will be before the court, "he takes little risk by omitting portions of the transcript from his appendix". Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5525.01, 270. However, this statement must be qualified. For one thing, the courts have held that their review is limited to what is contained in the appendix. Blasi v. Caldara, 123 AD2d 738, 507 NYS2d 209 (2nd Dept. 1986). 
Secondly, the original record which has been subpoenaed to the Appellate Division was not intended to take the place of an adequate appendix. It is only a back up reference. McKinney'S Cons L, CPLR 5528, Practice Commentary, C5528:3, p. 410 (1996). The appendix must contain all of the papers required for the court to determine the issues raised on appeal.  Blasi v. Caldara, supra, 123 AD2d at 738. An appellate court should not be subjected to the task of untangling and mastering the facts from an inadequate and incoherent appendix on appeal. O'Rourke v. Long, 41 NY2d 219, 229-230, 391 NYS2d 553 (1976); Fiegelson v. Allstate Ins. Co., 36 AD2d 929, 321 NYS2d 57  (1st Dept. 1971); Lo Gerfo v. Lo Gerfo, 30 AD2d 156, 290 NYS2d 1005 (2nd Dept. 1968).  "The abuse of the system is an imposition on the court and cannot be tolerated". id. An appendix which is inadequate to permit meaningful appellate review may result in the imposition of sanctions and costs (600.10[c][1]; CPLR 5528[e]). 

The respondent may print a "respondent's appendix" or "supplemental appendix" if he wishes the court to read additional parts of the record not included in the appellant's appendix. Kimberly-Clark Corp. v. Power Authority, 34 AD2d 1095, 313 NYS2d 623 (4th Dept. 1970). Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5528.03, 297. If a respondent is put to the expense of printing the papers which appellant failed to properly include, respondent' costs may be taxed against the appellant. Fidelity N.Y. v. Madden, 212 AD2d 572, 573-574; 622 NYS2d 744 (2nd Dept. 1995); Mandel v. Grosfield, 65 AD2d 743, 410 NYS2d 624 (1st Dept. 1978); 24B Carmody-Wait, Costs and Sanctions, 148:280. The Court of Appeals has indicated that it prefers this approach to a having the respondent in such a case move to strike appellant's appendix. 22 NYCRR 500. 6(c); Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5528.03, 295-296, fn. 17. 

An inadequate appendix may even result in the dismissal of the appeal, albeit the Courts have held that an appeal will not be dismissed on the basis of an inadequate appendix, without first giving appellant an opportunity to supply an appendix which is adequate. People v. Dickison, 149 AD2d 430 (2nd Dept. 1989); Cross Westchester Dev. Corp. v. Sleepy Hollow Motor Ct., 222 AD2d 644, 644-645, 636 NYS2d 372 (2nd Dept. 1995), leave to appeal denied 88 NY2d 802, 644 NYS2d 688, 667 NE2d 338; In Re Estate of Matteo, 134 AD2d 261, 262, 520 NYS2d 594 (2nd Dept. 1987); E.P. Reynolds v. Nager Elec. Co., 17 NY2d 51, 268 NYS2d 15, 215 NE2d 339 (1966); Weinstein-Korn-Miller, New York Civil Practice, Vol. 12, ¶5528.03, 296.  An inadequate appendix may also result in a successful appellant being denied the costs on appeal to which he would otherwise have been entitled.  O'Rourke v. Long, supra, 41 NY2d at 230; CPLR 5528(e); Richard C. Mugler Co. v. A.C. Management Corp., 29 AD2d 548 NYS2d 81 (2nd Dept. 1967); McKinney's Cons L, Civil Practice Law and Rules, CPLR 5528, Commentary C5528:2, p. 419.; C5528:3, 410. 

Appendices, like full records, are subject to the general rule that nothing should be included that was not before the lower court at the time that the order or judgment appealed from was made. Pougkeepsie v. Black, 130 AD2d 542 (2nd Dept. 1987); Memory Gardens, Inc. v. D'Amico, 91 AD2d 1160, 458 NYS2d 958 (3rd  Dept. 1983); Butler Manor Associates v. City of New York, 86 AD2d 662, 447 NYS2d 282 (2nd Dept. 1982).  This rule applies whether or not the unauthorized attachments to an appellant or respondent's brief are denominated as an "appendix". 600.10[d][1][iii]; 670.10[d][1][iii]; People v. Saccenti, 13 NY2d 901, 243 NYS2d 684 (1963); Matter of Kafenbaum v. Jacob Parmett, 198 AD2d 417, 605 NYS2d 901 (2nd Dept. 1993);  Matter of Freed v. Hill, 176 AD2d 1065, 1066, 575 NYS2d 210 (3rd Dept. 1991); Matter of Barbarite v. Hill, 197 AD2d 740, 742, 602 NYS2d 704 (3rd Dept. 1993); Klopfle v. New York State Thruway Auth., 172 AD2d 1073, 571 NYS2d (4th Dept. 1991); Kopeland v. Weyerhauser Co., 124 AD2d 998, 509 NYS2d 227 (4th Dept. 1986). 

It has been held that the pleadings in an action are always before the court, and therefore they may be included in an appendix even if they were not actually attached to the motion papers underlying the order appealed from. Wahrhaftig v. Space Design Group, Inc., 28 AD2d 940, 281 NYS2d 500 (3rd Dept. 1967). It has even been held to be proper under certain circumstances, for the appendix to include the pleadings in a prior action between the same parties. Town of Hamlin v. Convery, 219 AD2d 883, 883-884, 632 NYS2d 998 (4th Dept. 1995).The appendix may include motions and orders that preceded the motion and order that is the subject of the appeal. O'Rourke v. Long, supra, 41 NY2d at 229-230.  However, it should not include motions or orders that post-date the order appealed from. An appendix is, in essence, an abbreviated record, and such items could not have been included if the full record method had been used. Compare, Puccini v. Owens-Illinois Glass Co., 146 AD2d 758, 759, 537 NYS2d 242 (2nd Dept. 1989); Recht v. Teuscher, 176 AD2d 863, 575 NYS2d 513 (2nd Dept. 1991).

Conversely, if a document could have been properly included in the full record, it may be properly included in the appendix. It has been held that "Since all filed papers are properly before the court at all times they are properly includable in the record". Parkmed v. Pro-life Counseling, Inc., 88 AD2d 534, 450 AD2d 534, 459 NYS2d 23 (1st Dept. 1982). See also, K.C.B. Bakeries, Inc. v. Butcher, 144 AD2d 894, 895, 896, 535 NYS2d 212 (3rd Dept. 1988). But see, Sawyer v. Beck Industries, Inc., 40 AD2d 662, 336 NYS2d 687 (1st Dept. 1972), granting respondent's motion to strike an affirmation that was not recited in the order appealed from and denying appellant the costs of the appeal because of its "unwarranted inclusion".         

There is an exception for reliable documents whose existence and accuracy is undisputed. Bravo v. Terstiege, 196 AD2d 473, 475-476, 601 NYS2d 129 (2nd Dept. 1993). Thus, in Bravo, the Second Department took judicial notice of a map that was included in the appellant's appendix, even though it had not been before the Supreme Court, because it was based upon the descriptions in the contracts of sale which were before the Supreme Court and there was no dispute as to the map's accuracy. id.   

Since, as stated above, an appendix is, in essence, an abbreviated record, it follows that if a trial exhibit could not have been properly included in the full record, it may not be properly included in the appendix. It has been held that a trial exhibit should not be included in the record on appeal where it does not appear from the trial transcript that the exhibit was received into evidence, and, if it is included, it should not be considered. Mid-State, supra, 202 AD2d at 708, fn.1. Also, see Matter of Stock v. Baumgarten, 211 AD2d 1008, 1009-1010 [footnote 1], 621 NYS2d 754 (3rd Dept. 1995). However, the exhibit may be included in the record if it was attached to a post-trial motion. Podhorecki v. Lauer's Furniture Stores, 184 AD2d 1066, 1067, 585 NYS2d 268 (4th Dept. 1992).

Where a respondent contends that the appendix filed by the appellant contains material that is not in fact part of the record of the proceedings below, he may make a motion to strike the objectionable material. If, on the other hand, it is the respondent's position that the appellant failed to include materials which are part of the proceedings below, respondent may submit a supplemental appendix. 

The court may grant or deny such motions at the time of the motion, or it may hold them in abeyance and refer the motion to the panel of Justices who shall be deciding the appeal, so that it may be disposed of after the court has read the record and briefs and heard the oral argument. Unfortunately, most of the reported cases involving motions to strike material from appendices provide no guidance because they do not discuss the objectionable material or set forth the court's reasoning. See, e.g., Hoke v. Ortiz, 82 NY2d 908, 610 NYS2d 143 (1993).

It may also be observed that pursuant to the Appellate Division's Rules, there are quite a few items that must be included in the Appendix, and that on an appeal from an order where there was no hearing, the appendix method (600.10[c]][2]; 670.10[c][1]) would require no fewer documents than the full record method (600.10[b]; 670.10[b]). Thus, it should not be assumed that, in every case, the Appendix method will result in lower printing costs that the full record method. The appendix method is particularly useful where the trial transcript is very lengthy and the errors that will be urged on appeal only require reference to a small part of the proceedings. Flaherty v. Stavropoulos, 199 AD2d 302, 303, 614 NYS2d 497 (2nd Dept. 1993). However, in many cases, the dispute may not be centered around any clearly delineated segments of the record, and especially when an objection is urged that entails a review of all of it. McKinney's Cons L, Civil Practice Law and Rules, CPLR 5528, Commentary C5528:1, p. 409. 

  Also, the appendix method should not be used by an appellant who intends to argue on appeal that the jury's verdict was against the weight of the evidence, since the merit of such an argument can only be determined, technically, on a perusal of the entire record. id. 

Ironically, one difficulty with the Appendix method is that "whatever is saved in printing costs may be offset or more than offset by an increase in the cost of lawyers' time in carefully choosing which portions of the record are to be presented to the appellate court". See, Weinstein-Korn-Miller, supra, vol. 12, 5525.10, at 270 (1997); McKinney's Cons L, Civil Practice Law and Rules, CPLR 5528, Commentary C5528:2, p. 419.; C5528:1, 409 (1996). 

Clearly, the simplest and safest approach is to employ the full record method. Notwithstanding the fact that it is the most expensive, the full record method remains the most popular method used on appeals to the Appellate Division because of the broad scope of permissible review there. That court reviews the record from just about the same vantage point that the trial judge does; the court, in fact, stands in the position of the trial judge. McKinney's Cons L, Civil Practice Law and Rules, CPLR 5528, Commentary C5528:1, p. 419.; C5528:1, 408 (1996).

It is up to appellate counsel to weigh all of the foregoing considerations and choose the most appropriate method of appeal in his or her case. 

1. The Court Rules can be found in Chapter 22 of the Official Compilation of Codes, Rules and Regulations of the State of New York (NYCRR). The full citation would be, e.g., 22 NYCRR 600.6, etc.  Hereafter, "22 NYCRR" is omitted and only the section of the chapter where the Rule is found is cited, i.e.: "Rule 600.8" or simply "(600.8)". In each instance, citation is first made to the applicable Rule in the First Department, if any; then immediately thereafter, citation is made to the applicable Rule in the Second Department, if any, e.g. "(600.5; 670.9). This article doe not address the Rules in the Third or Fourth Department. 


2�. This requirement is not stated in the Rules of the First Department; however, according to the Clerk of the First, a motion is required.


�3. CPLR 5530(a) provides that appellant must serve 3 copies of his brief upon the respondent; however, CPLR 5530(c) provides that the Appellate Divisions may prescribe their own rules concerning the filing and service of records and briefs. 
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