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Distribution of Enhanced Earnings;
The Devil is in the Interest

by Robert H. Brodrick

A case illustrative of the problems inherent when interest is imposed on the unpaid balance of a distributive award based on a spouse's enhanced earning capacity is the case of Miyake v. Miyake, N.Y.L.J. 10/5/98, page 29, column 2, (Sup.Ct. N.Y. Co.).  In Miyake the court determined that the enhanced earning capacity attributable to the husband's acquisition of an M.B.A. during the parties' marriage was marital property, subject to equitable distribution.  

The court In Miyake fixed the value of the husband's enhanced earnings at $3,019,680.  The court calculated this amount by starting with a base salary of $275,000 (the amount the husband would have earned without the M.B.A.) and compared this amount to the husband's actual rate of compensation of $561,000 per year, resulting in an earning differential of $145,722 after taxes.  Assuming a retirement age of 63.2 for the husband, who was 40 years of age at the time of trial, and then applying a 3% discount rate, the court determined that the enhanced earnings generated by the M.B.A. were worth in excess of $3,000,000.  Based upon the wife's contributions as a homemaker and parent during the marriage, the court granted a distributive award to her in the amount of $1,509,840, representing one-half of the husband's future enhanced earnings until retirement.  The court directed the husband to pay the distributive award in fifteen annual installments of $100,656 plus statutory interest (9%) on the deferred distributive amount.  The court also awarded maintenance to the wife in the amount of $5,000 per month for three years and $4,000 per month for two additional years thereafter.  In addition, the court directed the husband to pay child support to the wife in the amount of $50,000 per year for the parties' two children.  The court did not address the potential "double-dipping" problem recognized by the Court of Appeals in McSparron v. McSparron, 87 N.Y.2d 275, 639 N.Y.S.2d 265 (1995), when it cautioned that "the courts must also be meticulous in guarding against duplication in the form of maintenance awards that are premised on earnings derived from professional licenses. 

The inequity of an award of interest on a distributive award based on the future income from a professional license or advanced degree becomes readily apparent when one examines the result of the decision in Miyake.  Assuming that Mr. Miyake pays the first installment of $100,659 of the distributive award, reducing the principal amount of the award to $1,409,181, by the time the second installment becomes due a year later, he will owe interest of $126,826.29 (9% of $1,409,181) so, that by the due date of the second installment, he will have to pay the sum of $227,484.29 to the wife, in addition to child support and maintenance in the sum of $110,000 per year.  Presumably, these payments will be paid out of Mr. Miyake's income of $561,000, before taxes.  In addition to paying the distributive award of $1,509,840, Mr. Miyake will pay interest of $951,199.20 on the deferred distribution of his wife's share of his enhanced earnings, for a total payout of $2,461,039.20.  The inequity of the decision is compounded because the husband is obligated to pay interest on money he has yet to earn and the interest, is "personal interest" and is therefore not deductible on his income tax returns (I.R.S. Code Sec. 163[H]).

The Court of Appeals in Love v. State of New York, 78 N.Y.2d 540, 577 N.Y.S.2d 359, held that interest is the cost of the use of another person's money for a specified period.  The court observed that "the defendant, who has actually had the use of the money, has presumably used the money to its benefit and, consequently, has realized some profit, tangible or otherwise, from having it on hand during the pendency of the litigation.”  

Although the court in Love was discussing prejudgment interest, the rationale applies equally to the distribution of enhanced earnings except to the extent that the licensed spouse has already realized the enhanced earnings.  For example, the enhanced earnings received by the licensed/degreed spouse between the date the action was commenced and the entry of judgment should bear interest, as the licensed/degreed spouse has had the use of the other spouse's share of this asset during the pendency of the litigation.  However, interest on future installments should not be awarded, except to the extent that they are not made in a timely fashion, because the licensed/degreed spouse has not had the use of the money.
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