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APPEALS FROM FAMILY COURT ORDERS

by Charles E. Holster III, Esq.

As is true of other orders, the time to appeal from a Family Court Order begins to run from the date of service of the order appealed from. CPLR 5513; Family Court Act, §1113; Hamlin v. Kirnan, 181 AD2d 1077, 581 NYS2d 517 (4th Dept. 1992).

The Family Court Act discourages appeals from non-final orders, providing that except in the case of a child abuse proceeding, no appeal lies as of right from a Family Court order which is not deemed to be "dispositional". CPLR 5702; Family Court Act, §1112. Appeals from a non-final or "non-dispositional" Family Court order may only be brought by permission of the Appellate Division. Family Court Act, §1112; CPLR 5516; Matter of Lance S., 51 AD2d 1057,    NYS2d    (2nd Dept. 1976); Matter of Trentacoste v. Trentacoste, 198 AD2d 284, 285, 604 NYS2d 817 (2nd Dept. 1993).    

No appeal lies, in a support proceeding, from the order of a Family Court Hearing Examiner; but rather, an appeal may only be taken from the order of the Judge of the Family Court, following the filing of Objections to the Hearing Examiner's Order, which either confirms or vacates same.  Matter of Mireille J. v. Ernst F. J., 220 AD2d 503, 632 NYS2d 162 (2nd Dept. 1995).

Where the Family Court order being appealed from was made after a hearing, the "corrected transcript of the proceedings" is deemed to be part of the record (CPLR 5526); and an original transcript of the hearing must be filed with the Clerk of the Family Court. CPLR 5525[a]; Family Court Act §1118; Matter of Meier v. Meier, 204 AD2d 328, 329, 614 NYS2d 159 (2nd Dept. 1994). Unless there is a stipulation between counsel that only a specified portion of the transcript is needed to enable the Appellate Division to determine the issues raised on appeal (CPLR 5525[b]; 22 NYCRR 670.9[c]; 670.10[f]), the entire transcript must be filed (CPLR 5525[b]). 


The hearing transcript should be ordered promptly and care should be taken that the minutes of each and every hearing date are ordered. To confirm the hearing dates, it is advisable to review and copy the Court's file jacket or the Clerk's minutes, or get a computer printout of the activity on the case, in addition to consulting your own attorney's diary and hearing notes.  

In addition to ordering the minutes of the hearing, it may be advisable, in some cases, to order the minutes of earlier court dates, as they may contain pre-trial rulings or colloquy with the Court bearing on the issues raised on appeal. For instance, it may be that on appeal, it is being argued that appellant was never advised that he had a right to be represented by counsel at the hearing and to obtain an adjournment, if necessary for the purpose of obtaining counsel; whereas, the Court had clearly advised the appellant of his right to counsel, on the record, on a prior court date. Since the Court may not consider a position taken on appeal where there is "nothing in the record" to support it. Joan Marie D. v. Harold G., 15 AD2d 457, 547 NYS2d 116 (2nd Dept. 1989), it is better to be over-inclusive than to be under-inclusive.

As the minutes are received by appellant's counsel, a check should be made to see that there are no obvious gaps. If there is a gap, action must be taken immediately to try to track down the missing portion. It is a good idea to keep a record of all contacts with the court reporters involved just in case a motion has to be made for an enlargement of time to perfect (22 NYCRR 670.8[d]) on the ground that all of the minutes have not been received. You want to be able to show that counsel acted with due diligence to identify, order and pay for all of the necessary transcripts and that the delay in receiving same has been due to circumstances beyond counsel's control. 

Both counsel and her client should promptly read the minutes and make a list of any proposed amendments. Regardless of the method used to prosecute the appeal, if the record contains a transcript of the stenographic minutes of the proceedings or a statement in lieu of such transcript, such transcript must first be either stipulated as correct or settled pursuant to CPLR 5525 (22 NYCRR 670.10[f]). 

In a Family Court support case, if the litigant cannot afford the cost of the hearing transcript, application can be made to have the cost of the transcript waived by filing a Petition for this purpose at the Family Court's Intake Department. In all other types of Family Court cases, a motion to have the cost of the hearing transcript waived pursuant to CPLR 1102(b) must be made by bringing a motion for "poor person" relief in the manner provided under CPLR 1101.  The "poor person" motion can be made to the Family Court or to the Appellate Division. CPLR 1101(a). 

The general rule is that an appellant must bind and file 9 copies of the entire record of the proceedings underlying the order appealed from.  CPLR 670.9(a). 

However, Family Court Act §1116 and Second Department Rule 670.9[d][1][ii] (22 NYCRR 670.9[d][1][ii]) allow an appeal from a Family Court Order to be prosecuted upon the original record. In order to have the original record sent to the Appellate Division, counsel for Appellant must prepare a subpoena duces tecum and serve it upon the Clerk of the Family Court.   A copy of the subpoena duces tecum, with proof of service upon the Clerk of the Family Court, should be included in the Brief which is filed with the Appellate Division. It may be helpful to also provide the Appellate Division with a loose copy.

If, instead of prosecuting the appeal upon the original Family Court record,  appellant elects to prosecute the appeal upon the reproduced full record, he must submit 9 copies of a bound record, and serve 2 copies of the record on each opposing party  (22 NYCRR 670.8[a]). The record must contain the notice of appeal, the judgment or order appealed from, the corrected transcript, if any, and "the papers and other exhibits upon which the judgment or order was founded and any opinions in the case" (CPLR 5526). Also see, 22 NYCRR 670.10 (b). If the Appendix method is used, the entire original record must still be subpoenaed (22 NYCRR 670.9[b]), but the bound Appendix must only include those papers deemed necessary to the Court's determination of the issues raised on the appeal. 22 NYCRR 670.10 (c). 

Even in the case of an appeal from a Family Court order, an appellant must still file 9 copies of his brief with the Appellate Division (22 NYCRR 670.8[a]). Where the appeal is being prosecuted upon the original record, only 1 copy of the Brief must be served upon each opposing party. id. The Second Department requires that, where the appeal is on the original record, appellant's brief include (at the back) a complete copy of the Notice of Appeal. Other than these authorized attachments, (the Subpoena Duces Tecum for the original record and the Notice of Appeal), no other exhibits should be attached to the brief (22 NYCRR 670.10[d][2]). 

If a bound Record is submitted, the "supporting references to the record" (22 NYCRR 670.10[d][2][iv]) in appellant's brief should refer to the pages as numbered in the bound Record (R. 1, etc.). However, if the appeal is prosecuted upon the original record, references should be made directly to the original documents (e.g., Hearing Transcript, 3/23/96, p. 32; Petition, 5/2/95, p. 2).  

A litigant who cannot afford counsel to prepare a brief on his behalf, may make application in the manner provided in CPLR 1101 for an order assigning a court-appointed attorney pursuant to CPLR 1102(a).  Family Court Act, §165. In the same motion, it may also be requested that the County pay the Appellant's costs and fees (CPLR 1102(d)), including but not necessarily limited to the $250 filing fee which would otherwise have to be paid to the Appellate Division at the time the appeal is perfected. 22 NYCRR 670.21[a].      

The Appellate Division requires that, on the cover page of the brief and record, the last names of the litigants and the children should be replaced with an initial, (e.g., "Matter of Michelle A." ), in order to protect the privacy of the litigants and their children, in sensitive cases such as family offense proceedings, a proceeding involving a Person In Need of Supervision, paternity, custody/visitation, abuse/neglect, adoption, or juvenile delinquency. 
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