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APPEALING BY THE FULL RECORD METHOD

by Charles E. Holster III, Esq.

There are four possible methods of appeal in the First and Second Departments: (1) an appeal upon a reproduced full record (CPLR 5528[a][5]; (2) by the appendix method (CPLR 5528[a][5]); (3) upon an agreed statement in lieu of record (CPLR 5527) (Rules 600.5, and 670.9); or (4) upon the original record (Rules 600.8[e][3][2], 600.9; and 670.9. 670.9[d]; 600.6)
. This article shall address appeals on the full record. 

The format of the full record on appeal is governed by CPLR 5526 and Rules 600.10[a] and 670.10[a]-[b]. Some of the specifications for records on appeal may seem obvious, such as the requirement that all printed or reproduced papers comprising the record on appeal must be eleven inches by eight and one-half inches and securely bound on the left side (CPLR 5526; Rules 600.10[a][1]-[2] and 670.10[a][2]). However, there are other specifications which are not so obvious. For example, it would not be unreasonable to assume that the Court would prefer  a record consisting of one thick volume rather than two thinner volumes. However, if you were to make that assumption, you would be wrong. In the Second Department, your record will be rejected if it exceeds two inches in thickness (Rule 670.10[a][2]).  The Rule may be arbitrary; but it has to be followed nonetheless. There is no such "thickness" Rule in the First Department; however, a record that is so thick as to be unwieldy may be rejected in the First Department pursuant to its Rule that "The clerk may refuse to accept for filing a paper which is not legible or otherwise suitable" (600.10[a][1]). 

The First Department requires that every record must be printed or reproduced on recycled paper (600.10[e]) and on the bottom of the cover the following legend must appear: "Printed [Reproduced] on Recycled Paper". Although the foregoing Rule only mentions briefs and appendices, the Clerk of the First Department deems this Rule to be applicable to records as well. The Rule governing the form and contents of records in the Second Department (670.10) does not require the use of recycled paper. In order to avoid having a record rejected by the clerk at the Appellate Division because it is not in the proper format (600.10[a][1]; 670.10[a][5]), it will be necessary to carefully read the statute and Rules in their entirety. Even if the Court does not reject the record, it may be distracted from appellant's argument on appeal by his failure to comply with the Court's explicit rules.

Where the full record method is being used, the record must contain the items set forth in CPLR 5526 (see, 600.10[b][iii],[iv],[v]; 670.10[b][4]), plus the additional papers that are specified in the Appellate Division's own Rules (600.10[a][1],[b]; 670.10[b]). Since CPLR 5526 requires that only "relevant exhibits" be included in the record, the parties may stipulate that some or all of the exhibits may be omitted (600.10[b][vii]; 670.10[b][6]).  In the Second Department, if a party unreasonably refuses to so stipulate, a motion to omit the exhibits may be directed to the court. The First Department Rules do not authorized a motion for such relief. 

Since CPLR 5526 provides that the record shall include "the corrected transcript of the proceedings or a statement pursuant to subdivision (d) of rule 5525 if a trial or hearing was held", the parties may stipulate to the omission of part of the transcript. See, 600.10[b][1][iii],[iv]; 670.10[b][4]. Weinstein-Korn-Miller, New York Civil Practice (Matthew Bender: 1997), vol. 12, ¶5526.02, 55-285. In the event that one or more of the parties will not agree to an abridged transcript, there is no provision in the Court Rules for a motion to be made to the court 

The record on appeal must contain a cover page setting forth the title of the action, the names, addresses and telephone numbers of the attorneys for each of the parties, and the county clerk's index number or file number and/or indictment number (600.10[b][3]; 670.10[b][1]). In the title of the action, the parties should be designated by adding the word "appellant", "Respondent", etc., as the case may be, following the party's name, e.g., "Plaintiff-Respondent", "Defendant-Appellant" (600.10[a][[5]; 670.10[a][3]).  Parties who have not appealed and against whom the appeal has not been taken, shall be listed separately and designated as they were in the trial court, e.g., "Plaintiff", "Defendant", etc. 

After the cover page comes appellant's "Statement Pursuant to CPLR 5531" (600.10[b][[1][i]-[ii]; 670.10[b][[1]-[2]), containing certain basic information about the appeal, including "a statement as to the method of appeal being used". CPLR 5531[7].

After the Statement Pursuant To CPLR 5531 comes the record's index or table of contents, listing and describing each paper separately (600.10[b][1][i]; 670.10[b][3]). The part of the table relating to the transcript of testimony shall separately list each witness and the page at which direct, cross, redirect and recross examinations begin. id. The part of the table relating to trial exhibits shall concisely indicate the nature or contents of each exhibit and the page in the record where it is reproduced and where in the trial transcript the exhibit was admitted in evidence. id. The table shall contain references to pages where a motion to dismiss the complaint or to direct or set aside a verdict or where an oral decision of the court appears. id.   

Next comes the items listed in CPLR 5526, which provides that the record on appeal from a final judgment shall consist of "the notice of appeal, the judgment-roll, the corrected transcript of the proceedings or a statement pursuant to subdivision (d) of rule 5525 if a trial or hearing was held, any relevant exhibits, or copies of them, in the court of original instance, any other reviewable order, and any opinions in the case".  The "judgment-roll" is defined in CPLR 5017 as "the summons, pleadings, admissions, each judgment and each order involving the merits or necessarily affecting the final judgment". 

CPLR 5017 provides that if the judgment was taken by default, the "judgment-roll" shall also contain the proof required by subdivision (e) of section 3215 and the result of any assessment, account or reference under subdivision (b) of section 3215. If a trial was had, the judgment-roll shall also contain the verdict or decision, any tender or offer made pursuant to rules 3219, 3220 or 3221, and any transcript of proceedings then on file. If any appeal was taken, it shall also contain the determination and opinion of each appellate court and the papers on which each appeal was heard. In action to recover a chattel, the judgment-roll shall also contain the sheriff's return. In an action on submitted facts under rule 3222, it shall consist of the case, submission, affidavit, each judgment and each order necessarily affecting the final judgment. The judgment-roll of a judgment by confession under section 3218 shall consist of the affidavit and a copy of the judgment. id.  

On an appeal from an interlocutory judgment or any order, the contents of the record are essentially the same as on an appeal from a final judgment except that there is no requirement that the "judgment-roll" be included. Newman, New York Appellate Practice (Matthew Bender: 1996), vol. 1, §5.04[1], 5-16. CPLR 5526 requires that the record in such case shall consist of "the notice of appeal, the judgment or order appealed from, the transcript, if any, the papers and other exhibits upon which the judgment or order was founded and any opinions in the case".

CPLR 5526 also requires that the subject matter of each page of the record shall be stated at the top thereof, except that in the case of papers other than testimony, the subject matter of the paper may be stated at the top of the first page of each paper, together with the page numbers of the first and last pages thereof. The First Department went beyond CPLR 5526 to require that each affidavit or other paper contained in a record on an appeal from an order shall be preceded by a description thereof that must specify on whose behalf it was read; and that the name of the affiant shall be stated at the top of each page containing an affidavit (600.10[a][8]). In the case of testimony, CPLR 5526 requires that the name of the witness, by whom he was called and whether the testimony is direct, cross or redirect or recross examination shall be stated at the top of each page. These requirements are reiterated in the Rules of the First Department (22 NYCRR 600.10[a][7]), but not the Second Department. 

Finally the Record must also contain a certification (CPLR 2105 or 4540[b]) or a stipulation (CPLR 5532) as to its correctness (600.10[b][1][viii]; 670.10[b][7],[g]); Martin v. Back O'Beyond, 198 AD2d 479, 480, 604 NYS2d 205 (2nd Dept. 1993). Matter of Fries v. Price-Yablin, 19 AD2d 884, 632 NYS2d 998 [4th Dept. 1995]). The certification can be done by the Clerk of the Court (CPLR 4540[b]) or by counsel (CPLR 2105). A certification by counsel must state that the record "has been compared by him with the original and found to be a true and complete copy".

If the affidavit of service of the record is to be bound with the record, counsel must be sure that one of the bound records contains the original affidavit and that such record is designated as the "original".

If the full record method is to be used, and the appeal is from an order or judgment following a trial, there are two threshold questions to be answered well before a notice of appeal is filed:  (1) is a transcript of the proceedings necessary for a determination of the issues raised on the appeal? and (2) is there an adequate stenographic record of the proceedings? These questions must be addressed promptly because if the trial or hearing transcript is to be included in the record on appeal, it must be ordered and paid for within the time for taking an appeal. CPLR 5525[a]. Or, if an adequate stenographic record does not exist, prompt action will have to be taken to reconstruct the proceedings. 

The transcript does not have to be included in the record where the appellant is relying only upon exceptions to rulings on questions of law made after the case is finally submitted where the appeal is from a judgment entered upon a referee's report, or a decision of the court upon a trial without a jury. CPLR 5525[b]. 
However, it is for the Court to determine if only questions of law are involved and if the Court determines that factual issues are involved, the transcript must be included or else there can be no meaningful review on appeal. Matter of Gazzara v. Suraci, 196 AD2d 613, 601 NYS2d 865 (2nd Dept. 1993); Conklin v. Rogers, 98 AD2d 918, 471 NYS2d 346 (3rd Dept. 1983); Smoley v. Merrick Estates Civic Asso., 20 AD2d 654, 246 NYS2d 241 (2nd Dept. 1964); Robinson & Carpenter, Inc. v. Gangel, 31 AD2d 665, 295 NYS2d 765 (3rd Dept. 1968); Collins v. Hammock, 96 AD2d 733, 734, 465 NYS2d 84 (4th Dept. 1983). 

Of course, it is the Appellate Division which determines if the transcript in the record on appeal is adequate.   If the appellate court holds that the transcript is not adequate for the court to conduct a meaningful review, the Court may reject the record and hold the appeal in abeyance pending the filing of a complete transcript. Harbor Associates, Inc., supra, 33 AD2d at 779. 

Only those portions of the trial testimony that were struck by the lower court should be omitted. People v. Higgins, 5 NY2d 607, 623, 186 NYS2d 623 (1959).  Conversely, where it will be argued that it was error for the trial court not to strike certain testimony, such testimony must be included in the transcript in the record on appeal (e.g., People v. Masselli, 30 AD2d 871, 872-874, 293 NYS2d 716 [2nd Dept. 1968]; People v. Montanez, 47 AD2d 932, 370 NYS2d 502 [2nd Dept. 1975]). The only exception, as noted above, is where the parties stipulate to omit certain portions as being unnecessary to decide the issues raised on appeal (CPLR 5525[b]; Weinstein-Korn-Miller, supra, vol. 12, ¶5525.02, 55-273). Parties may try to agree to elicit a transcript only in respect to those portions of the trial that are relevant to the issues involved because this will reduce the cost of the appeal as well as the size of the record that will have to be reviewed by the court. McKinney's Cons. Laws, CPLR 5525, Commentary, C5525:2, 379 (1995). However, if the Appellate Division finds the transcript to be inadequate, it will remit the case for preparation of a proper record. Williams v. Hammock, 96 AD2d 734, 465 NYS2d 343 (4th Dept. 1983). In one rare case, the appellate court found it unnecessary to remit the case for preparation of a transcript because of the existence of "various affidavits and other papers submitted to the Supreme Court" which "clearly amplify the slight factual dispute over personal service and provide a sufficient basis to review the court's determination". Personnel Systems International, Inc. v. Clifford R. Gray, Inc., 146 AD2d 831, 832, 536 NYS2d 237 (3rd Dept. 1989).

Moreover, it is usually to appellant's advantage to prosecute the appeal on the complete transcript because, in its absence, the court would be precluded from rendering a final judgment in appellant's favor - assuming that he was entitled to such judgment and it may well be that the appellate court would be constrained to dismiss the appeal or to affirm the judgment. Smoley v. Merrick Estates Civic Asso., supra, 20 AD2d at 655 (citing King v. King, 13 AD2d 437, 441, 218 NYS2d 230 [2nd Dept. 1961]).

Where a party appeals from an order or judgment following proceedings of which no stenographic record was made, CPLR 5525[d] allows the parties to submit a "statement in lieu of stenographic transcript".  The appellant, within ten days after taking his appeal, must prepare and serve upon the respondent a statement of the proceedings from the best available sources, including his recollection, for use instead of a transcript.  Within ten days after such service, the respondent may serve upon the appellant objections or proposed amendments to the statement. Thereafter, the statement with objections or proposed amendments, shall be submitted for settlement (id; Newman, supra, §5.05[5]) or for "reconstruction" to the judge or referee before whom the proceedings were had. People v. Mitchell, 189 AD2d 337, 338-340 (4th Dept. 1993).  

Similarly, where a stenographic record of the proceedings was made but part or all of the stenographic record cannot be produced, e.g., because it is lost, or where the court stenographer died, both parties should attempt to reconstruct the proceedings (Kay v. Kay, 277 AD2d 797, 97 NYS2d 607 [2nd Dept. 1950]). If the parties cannot agree, a "reconstruction" hearing will have to be conducted (People v. Rivera, 39 NY2d 519, 384 NYS2d 726, 349 NE2d 825 (1976); People v. Glass, 43 NY2d 283, 401 NYS2d 189, 372 NE2d 24 [1977]; People v. Carney, 73 AD2d 9, 425 NYS2d 323 [1st Dept. 1980], rev'd on other grounds, 58 NY2d 51, 457 NYS2d 776, 444 NE2d 26 [1982]). Weinstein-Korn-Miller, supra, vol. 12, ¶5525.07, 55-281; Newman, New York Appellate Practice (Matthew Bender: 1996), §5.04. Although the Court of Appeals made clear in Rivera, supra, that the loss of a transcript does not automatically require reversal, in the rare instance that it is impossible to reconstruct the proceedings, it may be argued on appeal that the appellant was so prejudiced by the absence of the minutes and that a new trial should be ordered. Newman, supra, vol.1, §5.04[4], 5-28, 29; People v. Flynn, 53 AD2d 816 (1st Dept. 1976).  

Once a transcript has been received from the court reporter, the appellant has only fifteen days to make any proposed amendments and serve them and a copy of the transcript upon the respondent (CPLR 5525[c]) together with notice of settlement (CPLR 5525[c][3]). Since the transcript is the only part of the record which documents what actually transpired in the courtroom, and since the appellate court generally will not consider matters outside the record, the parties must be careful not only to correct mistakes but to prevent any omissions. Weinstein-Korn-Miller, supra, vol. 12,¶5525.05, 55-278; Newman supra, §5.04[3], 5-20.  The notice of settlement must contain a specific reference to CPLR 5525, subdivision [c] and state that if respondent fails to propose amendments or objections within fifteen days of service, the transcript shall be deemed to be correct as amended by the appellant. CPLR 5515[c][3]; Rules 600.5[e][1]; 670.10[f]). 

If the appellant has timely proposed amendments and the respondent fails within those fifteen days of service to propose any amendments or to object to the amendments proposed by the appellant, the transcript, certified as correct by the court reporter, together with appellant's amendments, shall be deemed to be correct without the necessity of a stipulation by the parties certifying to its correctness or the settlement of the transcript by the judge or referee. CPLR 5525[c][2]; Rule 600.5[e][2]. The appellant shall affix to such transcript an affirmation, certifying to his compliance with the time limitation, the service of the required notice of settlement and the respondent's failure to propose amendments or objections within the time prescribed. id; 670.10[f].   

If, however, the respondent serves timely objections and/or amendments and the parties cannot agree, the original transcript, together with the parties respective proposed amendments, must be submitted for settlement, on four days notice, to the judge or referee before whom the proceedings were had. The original in such case shall be corrected as directed by the lower court (CPLR 5525[[c][1]). In some cases, a hearing will be required. People v. Donahue, 21 NY2d 655, 656, 287 NYS2d 88 (1967). The order of the court settling the transcript should be included in the record just before the corrected transcript (670.10[b][5]).  

Of course, if at any stage, the parties can agree on the amendments, the original transcript shall be corrected in accordance with such agreement. CPLR 5525[c][1]. Once the transcript is corrected, appellant must conform a copy, certify it as correct (CPLR 2105) and file same with the Clerk of the court of original instance. CPLR 5525[c][1]. 

New York law firmly rests ultimate responsibility for the integrity and accuracy of the transcript upon the trial judge. Curro v. Watson, 884 F. Supp. 708 (1995). While the settlement of the trial transcript should normally take place before the trial judge, before an appeal is perfected, the Appellate Division has the discretionary power to permit a party to move for settlement of the transcript even after the appeal has been fully briefed or argued. People v. Martinez, 115 AD2d 768, 496 NYS2d 783 (2nd Dept. 1985) and to hold an appeal in abeyance for this purpose (People v. Laracuente, 125 AD2d 705, 510 NYS2d 192 (2nd Dept. 1986), remitted for hearing; appeal held in abeyance, 136 AD2d 742, 524 NYS2d 82 (2nd Dept. 1988)(on return after hearing); Newman, supra, vol. 1, §5.04[3], 5-21.    

As briefly mentioned above, where the full record method of appeal is employed, all of the exhibits must be included unless the parties stipulate otherwise. The Rules in both the First and Second Departments, provide that such stipulation shall contain a list of the exhibits omitted and a brief description of each (600.10[b][1][[vii][a]-[b]; 670.10[b][6][1]-[2]) and that the stipulation be included in the record (600.10[b][1][[vii]; 670.10[b][6]). The originals of the exhibits thus omitted, unless of a bulky nature, shall be filed with the clerk of the Appellate Division at the same time that appellant's brief is filed, unless they are not relevant to the appeal and will not be relied upon or cited in the briefs of the parties. (600.10[b][1][[vii][a]-[b]; 670.10[b][6][1]-[2]). Exhibits which are relevant but bulky shall be kept in readiness by the parties and delivered to the court on telephone notice and a list of such exhibits should be filed with the Court. id. 

The Rules of the Second Department provide that if a party's refusal to stipulate to the omission of exhibits is unreasonable, a motion to omit the exhibits may be made to the Court  (670.10[b][[6][ii]). No such provision is contained in the Rules of the First Department.

Whether or not an appellate court will take judicial notice of a paper is solely within its discretion. Poughkeepsie v. Black, 130 AD2d 542, 542-543 (2nd Dept. 1987). A court may take judicial notice of matters of common knowledge (10 Carmody-Wait, Appeals Generally, §70:239, p.245) or incontrovertible official documents that are a matter of public record. Examples of such documents include a certificate of dissolution from the Secretary of State (Brandes Meat Corp., 146 AD2d 666, 667, 537 NYS2d 177 [2nd Dept. 1989]), a Special Masters Report and Federal Court decision (Technical Tape Corp., 38 AD2d 518, 327 NYS2d 536 [1st Dept. 1971]), or an insurance company's disclosure form (Henry v. Lewis, 102 AD2d 430, 439, footnote 2, 478 NYS2d 263 [1st Dept. 1984]); 10 Carmody-Wait, Appeals Generally, §70.238, p.243; 70.239, p.245; 70.322 [1997 Supp])    

The record should not contain papers pertaining to proceedings which occurred after the date of the order appealed from. Matter of William K.M., 100 AD2d 726 (4th Dept. 1984); Puccini v. Owens-Illinois Glass Co., 146 AD2d 758, 759, 537 NYS2d 242 (2nd Dept. 1989); Recht v. Teuscher, 176 AD2d 863, 575 NYS2d 513 (2nd Dept. 1991); Simandle v. Miller Equip. Corp., 193 AD2d 1101 (4th Dept. 1993).
However, the appellate court may properly consider material outside the record in connection with a motion to dismiss an appeal on the ground that it is moot. As the Court explained in Park East Corp. v. Whelan, 47 AD2d 296, 300, 366 NYS2d 432 (1st Dept. 1975), it is impossible to determine the issue of mootness without such material.   It may also consider material outside he record on a motion to dismiss the appeal on the ground that appellant is estopped from taking a certain position in his brief by actions that he has subsequently taken which are inconsistent with such position. 10 Carmody-Wait, Appeals Generally, §70:239, p.245, note 64.  

At least one commentator has stated that memoranda of law which were submitted to the lower court are not to be included in the record on appeal. See, Newman, supra, §5.04[3], 5-19.  However, Newman cites no authority for this proposition and this author was able to uncover only case which so held. See, Lyndaker v. Sherwin Williams, Inc., 140 AD2d 979, 979-980, 530 NYS2d 348  (4th Dept. 1988).  However, there are numerous cases in which the parties' memoranda of law were included in the record and expressly considered by the appellate court without disapproval. See, e.g., See, Harmon v. Marks, 175 AD2d 44, 45, 572 NYS2d 305 (1st Dept. 1991); Nicholson v. State Commission on Judicial Conduct, 68 AD2d 851, 852 (1st Dept. 1979);  People v. Parker, 70 AD2d 387, 388, , 421 NYS2d 59 (1st Dept.  1979); Matter of Essex County v. Executive Dept of State of N.Y., 172 AD2d 970, 971, 568 NYS2d 487 (3rd Dept. 1991); Simmons v. Benn, 96 AD2d 507, 464 NYS2d 811 (2nd Dept. 1983); Berlin v. New Hope Holiness Church of God, Inc., 93 AD2d 798, 799, 460 NYS2d 961 (2nd Dept. 1983); People ex rel. Porro v. Walters, 89 AD2d 884, 453 NYS2d 220 (2nd Dept. 1982); Marlow v. Tully, 79 AD2d 546, 547, 433 NYS2d 787 (1st Dept. 1980). 

One Second Department case (Lamberta v. Long Island Rail Road, 51 AD2d 730, 379 NYS2d 139 [2nd Dept. 1976]), held that the memorandum of law that had been filed by the defendant with the lower court was not to be considered a part of the record on appeal because the memorandum was not recited in the order appealed from as being among the papers considered by the lower court.  See CPLR 2219[a] and 5526. It has been held that where the order appealed from does not recite the papers that were consider by the lower court, it is impossible for the appellate court to determine the adequacy of the record. Acme Markets, Inc. v. Tri-City Shopping Center, Inc., 24 AD2d 728 (3rd Dept. 1965). However, if memoranda are submitted in connection with a motion, they certainly should be considered by the lower court; and therefore, the failure of the lower court, in Lamberta, to recite the memoranda in the order, as required by CPLR 2219[a], was presumably an inadvertent omission. Thus, if the defendant in Lamberta had noticed the defect, the omission could have been cured by stipulation or by a motion to resettle the order (Singer v. Board of Education, 97 AD2d 507, 468 NYS2d 25 [2nd Dept. 1983]; 10 Carmody-Wait, Appeals Generally, §70.29, p.48; 70:320, p.336). The Appellate Division could have held the appeal in abeyance until the order was resettled. Mid-State Precast Sys. v. Corbetta Constr. Co., 202 AD2d 702, 707, 608 NYS2d 546 (3rd Dept. 1994).  

Furthermore, the same court that decided the Lamberta case (the Second Department) made reference just two years later, in the case of Reich v. Knopf, 65 AD2d 618, 619, 409 NYS2d 539 (2nd Dept. 1978), to the content of a memorandum of law that had been filed in the lower court - even though it was not included in the record which the appellant had filed at the Appellate Division. (Presumably, a reference was made to the memorandum in one of the appellate briefs). Thus, it does not appear to be a hard and fast rule, that only the documents recited in the order will be considered on appeal. In practice, it appears that the Appellate Division will consider the parties' memoranda of law, as long as neither of the parties disputes the fact that the memorandum was before the Supreme Court when it made the order appealed from. 

Our appellate courts have on occasion taken note of statements contained in memoranda of law concerning the facts which were asserted or assumed to be true by the attorneys who submitted them. See, e.g., Marlow, supra, 79 AD2d at 547; Porro, supra, 89 AD2d at 884. However, it is clear, as the First Department stated in People v. Parker, supra, at 70 AD2d at 388, that: "Statements in memoranda of law are not the way to present to the court facts upon which the court is asked to make a determination". Thus, memoranda of law may not serve as record evidence of any facts. However, they serve as a means of showing the appellate court what arguments were advanced by the litigants in the court below. See, e.g., Simmons, supra, 96 AD2d at 507; Matter of Essex County, supra, 172 AD2d at 971.    

Where a respondent contends that the record filed by the appellant contains material that is not in fact part of the record of the proceedings below, he may make a motion to strike the objectionable material. If, on the other hand, it is the respondent's position that the appellant failed to include materials which are part of the proceedings below, respondent may move to supplement the record. Motions to strike matter from the record or to supplement the record with additional materials are made to the appellate court. See, e.g., Fromkes v. Northeastern Life Ins., 12 AD2d 897, 215 NYS2d 458 (1st Dept. 1961); Lehman v. A/S/M Communications, Inc., 128 AD2d 433, 512 NYS2d 775 (1st Dept. 1987); Kline & Sons v. State of New York, 34 NY2d 564, 354 NYS2d 942 (1974). 

The court may grant or deny such motions at the time of the motion, or it may hold them in abeyance and refer the motion to the panel of Justices who shall be deciding the appeal, so that it may be disposed of after the court has read the record and briefs and heard the oral argument. Gilmore v. Town of Brookhaven, 201 AD2d 619 (2nd Dept. 1994); Lakshmanan v. North Shore Univ. Hospital, 202 AD2d 400, 610 NYS2d 793 (2nd Dept. 1994). In other cases, the appellate court will deny such motions without prejudice to renewal at the time of the oral argument. Wausau Ins. os. v. Feldman, 213 AD2d 179, 180, 623 NYS2d 242 (1st Dept. 1995); Steck-Warlick Co. v. Benavide Corp., 70 AD2d 655, 417 NYS2d 13 (2nd Dept. 1979).  

Generally, all material that is "dehors the record" will be stricken and not considered in determining the appeal. People v. Febo (Jose), 210 AD2d 252, 253, 631 NYS2d 246 (2nd Dept. 1994). In Sawyer v. Beck Industries, Inc., 40 AD2d 662, 336 NYS2d 687 (1st Dept. 1972),  the Court explained that it granted the motion to strike because the affirmation in question was not recited in the order appealed from and no application was ever made to Special Term to recognize it as part of the record. In contrast, see K.C.B. Bakeries, Inc. v. Butcher, 144 AD2d 894, 535 NYS2d 212 (3rd Dept. 1988), where the appellate division held that certain post-hearing affidavits to the trial court would not be struck from the record on appeal, even though they were not admitted into evidence at the hearing below, since they had been accepted by the lower court. 

Applications to the Appellate Division are not considered part of the record and will be struck. Albany v. Yaras, 6 AD2d 948, 176 NYS2d 938 (3rd Dept. 1958). In Albany v. Yaras, supra, and many other cases the court, in "striking" the objectional matter from the record, is not actually directing that the matter be redacted or excised from the record, but only that it shall not consider same in the determination of the appeal. Chahales v. Garber, 195 AD2d 586 (2nd Dept. 1993); Matter of Shakiba P., 181 AD2d 138, 148, 87 NYS2d 300 (1st Dept. 1992). However, in other cases, the Court will require the party's attorney to redact or o excise certain material from the record. Where an appellant fails to comply with an order granting respondents motion to strike certain matter from the record, the court may deny the successful appellant the costs to which he might otherwise be entitled. Gemstones v. Union Carbide, 47 NY2d 250, 256, 417 NYS2d 905 (1979).  

A motion to strike will be denied where everything contained in the record is part of the filed papers below. Parkmed Co. v. Pro-life Counseling, Inc., 88 AD2d 534, 535, 450 NYS2d 23 (1st Dept. 1982); Town of Hamlin v. Convery, 219 AD2d 883, 632 NYS2d 998 (4th Dept. 1995).

A motion to enlarge the record to include any omitted papers that were considered by the lower court in making the order appealed from will generally be granted. People ex rel. Meyer v. Commissioner of Dep't of Correction, 119 AD2d 472, 500 NYS2d 684 (1st Dept. 1986); Matter of Freed v. Hill, 176 AD2d 1065, 575 NYS2d 210 (3rd Dept. 1991).

Unfortunately, the vast majority of Appellate Division orders disposing of such motions contain no discussion of the basis for the motion or the court's reasoning in granting or denying same, and accordingly, they offer no guidance to members of the bar.  See, for example, Roth v. Michelson, 55 NY2d 745, 447 NYS2d 157 (1981); Hilsen v. Hilsen, 131 AD2d 388, 516 NYS2d 901 (1st Dept. 1987); People v. Febo, 210 AD2d 252, 253, 631 NYS2d 246 (2nd Dept. 1994).

Some of the published opinions  indicate only that the motion to strike or to supplement the record was denied as "unnecessary", "moot" or "academic" (Marshall Ray Corp. v. Haedeke & Co., 16 NY2d 877, 264 NYS2d 247 [1965]; Kellman v. 45 Tiemann Assocs., 213 AD2d 151, 152, 622 NYS2d 958 [1st Dept. 1995]) in view of the disposition of the appeal. That is, the appeal was dismissed (Matter of Iacono v. Police Department of the City of New York, 85 NY2d 848, 624 NYS2d 366 [1995]; Matter of Spremo v. Graci, 82 NY2d 882, 610 NYS2d 140 [1993]), or the Court did not need to consider the objectionable material in making its determination. Cohn v. Broad Channel Restaurant, 14 AD2d 774 (2nd Dept. 1961); Sutton v. Sutton, 196 AD2d 411, 414, 601 NYS2d 106 (1st Dept. 1993); Flaherty v. Stavropoulos, 199 AD2d 302, 303, 614 NYS2d 497 (2nd Dept. 1993); Matter of Saxton, 219 AD2d 85, 93, 640 NYS2d 287 (3rd Dept. 1996)(motion to strike a letter to the lower court was denied because even if it was error to include such letter, it was clear that the letter was not the only evidence upon which the court based its decision). 

In Balch v. Balch, 193 AD2d 1080, 598 NYS2d 880 [appeal No.2](4th Dept. 1993), it was held to be proper that the lower court, in settling the record on appeal from the judgment of divorce, excluded items that were not considered by the court in rendering judgment, including items related to a preliminary order not appealed by the defendant. Similarly, the appellate court in Harley v. Harley, 157 AD2d 916, 550 NYS2d 177 (3rd Dept. 1990) noted its objection to the "unduly amplified record" before it (157 AD2d at 917), which included "background matters" other than those involved in the motions before the court, however, it did not strike those materials because no motion to strike had been made by the opposing party (157 AD2d 917).

However, decisions the Court of Appeals and the Second Department suggest that the inclusion of certain background material is appropriate, at least in certain cases. In O'Rourke v. Long, 41 NY2d 219, 229-230, 391 NYS2d 553 (1976), the Court of Appeals sternly criticized counsel for the Appellant for failing to include in his Appendix the prior motions which had been brought below or the orders of the lower court that determined those motions. Counsel in O'Rourke was also chastised for failing to advise the Court of the arguments that had been made on those prior motions and for causing the Court of Appeals to have to search the entire record of the lower court in order to extract the one item of information which it ultimately found to be dispositive of the appeal. The issue was one that had not even been addressed by counsel. In a similar vein, the Second Department, in Town of Hamlin v. Convery, 219 AD2d 883, 883-884, 632 NYS2d 998 (2nd Dept. 1995), held that the record may include the pleadings from a prior proceeding between the parties, at least where the Supreme Court's decision in the prior proceeding was incorporated  by reference in the order appealed from.  

Where it does not appear from the trial transcript that an exhibit was received into evidence, it should not be included in the record on appeal and, if it is included, it should not be considered. Mid-State, supra, 202 AD2d at 708, footnote 1. Also, see Matter of Stock v. Baumgarten, 211 AD2d 1008, 1009-1010 [footnote 1], 621 NYS2d 754 (3rd Dept. 1995). However, the exhibit may be included in the record if it was attached to a post-trial motion. Podhorecki v. Lauer's Furniture Stores, 184 AD2d 1066, 1067, 585 NYS2d 268 (4th Dept. 1992).

While the Rules regarding the full record method do not require an appellant to consult with his or her adversary to see if there can be a stipulation as to what the record should include, the Rules as a whole (CPLR 5525-5529) clearly encourage co-operation between counsel in this respect. Also, from a purely pragmatic point of view, it is better to see if there is a dispute before you have gone to the expense of having multiple copies of the record copied, bound, served and filed. If a dispute does exist, a motion should promptly be made to the Appellate Division setting forth the papers that you believe the record should include and explaining why. Needless to say, the motion should not be left until the week before your six months for perfecting the appeal has expired. Otherwise, the Court may view the motion as being primarily one for an enlargement of time and not give your argument concerning the record the attention that it may deserve. 

�. The Court Rules can be found in Chapter 22 of the New York Code of Rules and Regulations. The full citation would be 22 NYCRR 600.10, etc.  Hereafter, the word "Rule" is omitted and citations are made only to the number of the section of the Rule, e.g. (600.8).
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