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Social Security Benefits and divorce
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Social Security benefits, including retirement, dis-ability, survivors’ and dependents’ benefits, create issues of property distribution, maintenance, child support and support enforcement for the matrimonial lawyer.  The purpose of this article is to provide an overview of this area of law.

The Social Security Act provides benefits to an insured worker and certain members of his or her family including a spouse, former spouse and children (42 U.S.C. 402).  Once it is established that a qualifying familial relationship to the insured worker  exists, and other eligibility requirements are satisfied, the claimant is eligible for benefits based upon the insured worker’s earning record (Code of Federal Regulations [C.F.R.] §404.330; [20 C.F.R. §404.350]).  

A worker becomes eligible for Social Security benefits when he or she is either “currently” or “fully” insured.  Whether a worker is insured depends on the number of “quarters of coverage” the worker has accumulated during his or her working career.  A quarter of coverage is the basic unit of Social Security coverage used in determining a worker’s insured status.  Quarters of coverage are acquired by earning a certain minimum amount during a calendar quarter.  The minimum earnings necessary to acquire a quarter of coverage have increased each year.  In 1998, a worker will acquire one quarter of coverage for every $700 earned during a calendar quarter.  However, it is possible to earn four quarters of coverage within one quarter if the earnings during that quarter are equal to or exceed the earnings necessary for four quarters of coverage. 

A person becomes “fully” insured for Social Security benefits when he or she has acquired forty quarters of coverage.  Workers are insured for life as soon as they accumulate forty quarters of coverage.  A person is “currently” insured if he or she accumulates six quarters of covered employment during the thirteen quarter period ending with the quarter in which he or she retires or becomes disabled.  As long as the quarters are earned during the thirteen quarter period, they do not have to be consecutive (20 C.F.R. §404.120).

The monthly amount of benefits for which the insured worker is eligible is known as the “primary insurance amount”. It determines the monthly benefits payable to the insured worker and to others based on the worker’s earning record.  Although there is a minimum and maximum amount of benefits, the amount of benefits is directly related to the amount of money earned during covered employment.

Normal retirement age is the age at which a fully insured worker can receive full retirement benefits.  The normal retirement age depends on the year of an insured worker’s birth and currently ranges between ages 65 and 67.  A person may begin receiving reduced benefits at age 62 (20 C.F.R. 404.310).

Social Security Benefits Are Not 
Subject to Equitable Distribution

Social Security benefits, either in pay status or payable in the future, are not marital property subject to equitable distribution. Such benefits are not a pension or deferred compensation and are preempted by Federal law from being subject to equitable distribution (See, Principe v. Principe, 229 A.D.2d 522, 644 N.Y.S.2d 1005; Thomas v. Thomas, 221 A.D.2d 621, 634 N.Y.S.2d 496).

Social Security benefits are protected from transfer or assignment by the provisions of §42 U.S.C. §407(a), which reads as follows: 

The right of any person to any future payment under this sub-chapter shall not be transferable or assignable, at law or in equity, and none of the moneys paid or payable or rights existing under this sub-chapter shall be subject to execution, levy, attachment,  garnishment, or other legal process, or to the operation of any bankruptcy or insolvency law.

In Fleming v. Nestor, 363 U.S. 603 (1960), the U.S. Supreme Court held that a covered worker does not have a legally recognized property or contractual right to Social Security benefits because Congress may at any time alter, amend or repeal any portion of the act.  The act does not create any contractual right to receive benefits.  Therefore, there is no “asset” to divide between the parties.  This same rationale has been employed by several state courts “to preclude an offset” of one spouse’s property to compensate the other spouse for non-distributable Social Security benefits.  The benefits are not a part of the marital property to be divided when the parties’ divorce, even indirectly by offset (Olsen v. Olsen, 445 N.W.2d 1 [N.D.1989]; English v. English, 879 P.2d 802 [N.M. App. 1994]).

Social Security Benefits are Subject
to Maintenance and Child Support Awards

In 1975, Congress amended the anti-assignment rule to make Social Security benefits available for alimony (maintenance) and child support payments.  Although the definition of alimony and child support permits the recovery of attorneys’ fees, interest and court costs, it specifically excludes the equitable distribution of property.  The amendment provides as follows:

Notwithstanding any other provision of law (including Section 407 of this title) effective January 1, 1975, moneys (the entitlement to which is based upon remuneration for employment) due from, or payable by, the United States or the District of Columbia (including any agency, subdivision, or instrumentality thereof) to any individual, including members of the armed services, shall be subject, in like manner and to the same extent as if the United States or the District of Columbia were a private person, to legal process brought for the enforcement, against such individual of his legal obligations to provide child support or make alimony payments (42 U.S.C. §659[a]).

The term alimony is defined as follows:

The term "alimony" when used in reference to the legal obligations of an individual to provide the same, means periodic payments of funds for the support and maintenance of the spouse (or former spouse) of such individual, and (subject to and in accordance with state law) includes but is not limited to, separate maintenance, alimony pendente lite, maintenance, and spousal support; such term also includes attorney's fees, interest, and court costs when and to the extent that the same are expressly made recoverable as such pursuant to a decree, order, or judgment issued in accordance with applicable State law by a court of competent jurisdiction.  Such term does not include any payment or transfer of property or its value by an individual to his spouse or former spouse in compliance with any community property settlement, equitable distribution of property,  or other division of property  between spouses or former spouses (42 U.S.C. §662[c]).

For the purposes of the amendment to the anti-assignment rule, child support is defined as follows:

The term "child support" when used in reference to the legal obligations of an individual to provide such support, means periodic payments of funds for the support and maintenance of a child or children with respect to which such individual has such an obligation, and (subject to and in accordance with state law) includes but is not limited to, payments to provide for health care, education, recreation, clothing, or to meet other specific needs of such a child or children; such term also includes attorney's fees, interest, and court costs, when and to the extent that the same are expressly made recoverable as such pursuant to a decree, order, or judgment issued in accordance with applicable state law by a court of competent jurisdiction (42 U.S.C. §662[b]).

Benefits for Divorced Spouse

The divorced spouse of an insured worker is entitled to benefits based on the worker’s retirement or disability (42 U.S.C. §402[b][c]; 20 C.F.R. §404.331). The requirements for such benefits are as follows:

(a) the insured worker is entitled to disability or retirement benefits; if the worker is eligible for benefits but is not receiving benefits, the divorced spouse may receive benefits if the parties have been divorced for at least two years; and

(b) the divorced spouse of the insured worker and the worker were validly married for at least ten years before the divorce became final; and

(c) he divorced spouse is not entitled to receive retirement or disability benefits based on his or her primary insurance amount which equals or exceeds one-half the worker’s primary insurance amount; and 

(d) the divorced spouse files an application for divorce spouse’s benefits; and

(e) the divorced spouse is age 62 or older; and

(f) the divorced spouse has not married.

The ten year marriage requirement is strictly enforced.  There is no limit on the number of divorced spouses who can receive benefits on an insured worker’s primary insurance amount.  

A qualified divorced spouse is entitled to receive benefits in an amount equal to one-half of the worker’s primary insurance amount (20 C.F.R. §404.333).  If the divorced spouse elects to receive benefits before his or her normal retirement age, the benefits are reduced (20 C.F.R. §404.410).  If the divorced spouse is entitled to a larger benefit from his or her own account than from the spousal benefit, he or she cannot receive the spouse’s benefit.  A divorced spouse’s benefits, based on an insured worker’s retirement or disability, terminate upon  remarriage to someone other than the former spouse (20 C.F.R. §404.332).  

Benefits for a Surviving Divorced Spouse

A surviving divorced spouse of a deceased insured worker is entitled to survivor benefits if the following requirements are met (20 C.F.R. §404.335):

(a) the surviving divorced spouse was married to the insured worker for at least ten years immediately before the divorce became final;

(b) the surviving divorced spouse is at least age 60 or at least age 50 and disabled;

(c) the insured worker was fully insured at the time of his or her death;

(d) the surviving divorced spouse is not married; 

(e) the surviving divorced spouse is not entitled to retirement benefits that are equal to or larger than the insured worker’s primary insurance amount; and  

(f) the surviving divorced spouse files an application for such benefits.

A surviving divorced spouse is entitled to 100% of the deceased worker’s primary insurance amount.  There is no limit to the number of divorced surviving spouses who can receive benefits on the insured worker’s earnings record. 

Benefits for Children of Divorced Parents

Children of divorced parents are entitled to Social Security benefits if they meet the following requirements (20 C.F.R. §404.350): 

(a)  the child is the insured worker’s child;

(b)
the insured worker is receiving retirement or disability benefits or has died;

(c)
the child is under age 18 or age 18 or older but qualifies as a full time elementary or secondary student, or age 18 or older but has a disability that began before age 22;

(d)
the child is or was dependent on the insured worker; and

 (e)
the child is unmarried. 

A child’s benefit is equal to 50% of the insured worker’s  primary insurance amount if the insured worker is alive.  If the worker has died, then the child’s benefit is 75% of the worker’s primary insurance amount (42 U.S.C. §402[d]; 20 C.F.R. §404.353). 

The Impact of Children’s Benefits
on Child Support Standards

Social Security benefits paid to children on the basis of the non-custodial parent’s retirement or disability are not income to that parent to be credited against his or her support obligation.  In Graby v. Graby, 87 N.Y.2d 608; 641 N.Y.S.2d 577 (Ct. of Appeals 1996) the Court of Appeals reversed the Appellate Division’s holding that Social Security disability payments to children should be included in the disabled parent’s income under Family Court Act §413(1)(b)(5) and then credited against the parent’s support obligation.  Citing its decision in Cassano v. Cassano, 85 N.Y.2d 649; 628 N.Y.S.2d 10, the Court of Appeals rejected the methodology followed in a majority of jurisdictions and held that, benefits received by children under certain government welfare programs should not be considered income to the parent for the purpose of calculating a parent’s means.  However, Social Security benefits paid to a parent are includible in the parent’s “income” for the purpose of calculating the “combined parental income” (Family Court Act §413[1][b][5][i]-[vi] DRL §240[1][b][5][i]-[vi]).  Congress did not intend a child’s Social Security benefits to displace the obligation of the parent to support his or her children.  The children’s benefits should be viewed as “financial resources” of the children that should be considered by the court after the basic support obligation is calculated and only then to determine if the basic support obligation is “unjust or inappropriate” (Graby v. Graby, supra).
Tax Consequences of Social Security Benefits
Some portion of a recipient’s Social Security benefits may be subject to income taxes if a recipient’s earnings exceed certain base amounts.  The Internal Revenue Code regulations governing taxation of Social Security benefits are complex and beyond the scope of this article.  Taxable benefits are included in the income of the person who has the legal right to receive the benefits.

ROBERT H. BRODRICK is a partner in the firm of MORAN & BRODRICK, Garden City, New York, and specializes in matrimonial and custody matters.

Copyright 1985-1999
Matrimonial CaseLaw Corp.          - Articles of Current Interest -         Page  #  2

