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NEW YORK State will be taking a dramatic step forward by enacting the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA). The law can be found in New York State Senate Bill S 4138a/A 7168b.

The new act, UCCJEA repeals and replaces article 5-A of the Domestic Relations Law and enacts, with minor revisions, the UCCJEA which thus far has been adopted by about twelve states and is pending in other states. One of the major purposes of the UCCJEA is to harmonize the prior Uniform Child Custody Jurisdiction Act, UCCJA (DRL Article 5-A) and the Parental Kidnaping Prevention Act (PKPA). The UCCJA was promulgated by the Uniform Law Commissioners in 1968. New York enacted our version of the old UCCJA In 1977. And, by 1981 every state had adopted its own UCCJA and that same year, Congress enacted the PKPA, to achieve jurisdictional conformity in custody decisions involving two states and the full faith and credit clause.

Recently, Congress enacted the Violence Against Women Act (VAWA). The UCCJA had areas of conflict with the PKPA and areas not considered before enactment of the VAWA.

The drafters of the new UCCJEA undertook a complete revision of the old UCCJA  harmonizing the areas where the UCCJA and the PKPA conflicted and incorporating the protections provided for victims of domestic violence in the VAWA.

The new legislation clarifies inconsistent interpretations of sections of the UCCJA and synchronizes the UCCJEA and the PKPA, especially as to home state priority and the exclusive continuing jurisdiction right to modify or enforce a prior custody order.

The new act UCCJEA embodies efficient, speedy enforcement procedures, effectuating interstate access and custody provisions. These have been described as turbo habeas corpus procedures. It incorporates a public official to expedite enforcement.

The act is sensitive to protecting victims of domestic violence, or children or siblings who have been subjected to abuse or neglect and who have sought refuge in New York or in another state. It includes confidentiality provisions and extends the jurisdiction of New York courts to act in temporary emergency situations to protect the child, a sibling or the parent of the child.

While it is not a stated purpose of the act, it should be recognized that the UCCJEA and the recently enacted Uniform Interstate Family Support Act (UIFSA) found in FCA Article 5-B  establish similar jurisdictional predicates.

We live in a mobile society. Parents with a child in common may move from state to state, with or without the child. Persons with rights to have access to a child, including grandparents or siblings may not live in the same state as a child.

Not only do custody and access rights have to be adjudicated and established when two states, or a state and or another country, are involved, but custody orders are different than many other court orders, because of their ability to be modified. While there is a body of law in New York which indicates that there must be a significant change of circumstances to permit a custody order to be modified, other states may permit modifications under more relaxed circumstances.

The modifiability of custody orders and their very fluidity, until children become of age, necessitates frequent reviews of custody arrangements, often after the parties and/or the child have left the original state which reviewed custody terms. Frequently, the parents and child live in state A which becomes the issuing state with the original custody order. Then the primary custodial parent and the child move to state B while the nonresidential parent moves to state C. The parent in state C may wish to enforce the custody order. On the other hand, the parent, in state B may wish to modify state A's order. The parents need clear guidelines as to which state can modify and which state has enforcement rights. The UCCJEA provides the answers.

UCCJEA Provisions

The new legislation has a number of key provisions. Among them are the following:

Home state priority;

Exclusive continuing jurisdiction;

A clarification of emergency jurisdiction and its temporary nature;

New enforcement procedures; and

Provisions for effective communication between courts, with the involvement of parties.

Regarding home state priority, the UCCJA permitted a state other than the home state to proceed once it had assumed jurisdiction. The drafters of the PKPA took a different view of the home state basis for jurisdiction. the PKPA prioritized home state jurisdiction, giving whatever state was designated as the home state the first opportunity to assert and assume jurisdiction. The new act - the UCCJEA - similarly prioritizes home state jurisdiction.

In the new legislation a state which is not the home state of the child will defer to the home state's right to make an initial custody determination [§76(1)]. New York State may assume temporary emergency jurisdiction (§76-C) but if New York is not the home state, New York jurisdiction continues until there is a custody order and a transfer to a home state [§76-C(1)(2)] or a state with jurisdiction.

Home state is defined in §75-a(7) of the UCCJEA as the state where a child and a parent, or a person acting as a parent, lived for at least six consecutive months before custody proceedings were commenced. In the event a child is less than six months old the home state is where the child has lived from birth with a parent or parent substitute. The act goes on to deem a temporary period of absence by a parent or parent substitute to be part of the period used in calculating the time period.

Jurisdiction

The UCCJA and the PKPA have frequently conflicted over determinations as to which state has rights to modify custody orders. At times, some determinations seemingly refuse to apply the PKPA which preempts state law. Conflicting custody orders could issue under the UCCJA, one state claiming jurisdiction based on continuing modification rights and the other state claiming to have become the home state or the state with significant contacts.

The UCCJEA provides for exclusive, continuing jurisdiction once a New York court has made a custody determination (§76-a). This exclusive, continuing jurisdiction continues until the child, the child and the parent, or parent substitute, no longer have a significant connection with New York and New York no longer has significant evidence affecting the child. Exclusive, continuing jurisdiction ends when a New York court, or another state court, determines that the child, the child's parents, or parent substitute, do not reside in New York [§76-a(1)(a)(6)].

For instance, if New York was the home state and New York has made the initial temporary custody order while everyone was in New York, the departure of the temporary custodial parent and the child does not deprive the New York courts of the right to make a final custody order or to modify and/or enforce custody orders so long as the child or one parent remains in New York. The temporary custodial parent in this illustration who has left New York cannot ask the courts of the new state to modify or enforce the temporary order while New York has exclusive, continuing jurisdiction.

Under the old UCCJA, New York could act in an emergency situation involving abandonment, abuse or a child's maltreatment. Emergency jurisdiction in the UCCJA was the basis for jurisdiction in the UCCJA, equal to home state jurisdiction. While the New York courts have been somewhat strict in evaluating what constitutes an emergency, courts in other states, using the UCCJA emergency jurisdiction have not been clear as to when the emergency ended. Emergency jurisdiction sometimes turned into permanent custody. 

The new UCCJEA defines the temporary nature of emergency jurisdiction and it expands the definition of an emergency to situations where there must be protection for the child's parent or sibling. In section 76-c(1) temporary emergency jurisdiction is defined as a situation where the child is physically present in New York and the child has been abandoned, or it is necessary in an emergency to protect the child, a sibling or a parent of the child.

Temporary emergency jurisdiction only can ripen into continuing jurisdiction if New York becomes the home state and there is no custody proceeding commenced in another state which would otherwise have UCCJEA jurisdiction. If New York jurisdiction Is to be temporary, for instance in a situation where a custody proceeding was pending in the child's home state, the New York order must specify the period of time within which an order must be obtained from the other state [§76-c(3)] and the New York court must immediately communicate with the other court [§76-c(4)].

Enforcement of Orders

The most radical change in the UCCJEA is the inclusion of a uniform procedure for enforcement of custody and access orders. One of the major problems with the UCCJA was the lack of any uniform mechanism to enforce custody determinations. The new law - the UCCJEA - takes the position that if custody or access orders cannot be rapidly enforced it is tantamount to a denial of custody or access, or a prohibited de facto modification of custody.

The UCCJEA mandates that a state must enforce a custody or access order from a state which substantially conforms with the UCCJEA. That state's order will have exclusive, continuing jurisdiction and it now will be enforced by other states.

There are three essential enforcement mechanisms established in the UCCJEA. One means of obtaining enforcement involves registration of the custody or access order made by the issuing state and registered with the enforcement body of the other state, the receiving state. A receiving state other than New York, may have a court or agency designated for enforcement purposes.

The registration process, §77-d, is similar to provisions in UIFSA. Registration requires the New York court to give notice to involved parties and the child. There is a very limited time in which to contest registration - 20 days from service of notice - and there are limited defenses - lack of jurisdiction for the issuing court - that the order for which registration is sought has been vacated, stayed or modified or notice had not been properly given to the person entitled to notice before the order issued. If the registered order is confirmed, it is entitled in the New York UCCJEA, to be enforced with any relief available to enforce any domestic order (§77-e(1)] and it must be recognized by the New York courts and enforced [§77-e(2)]

The UCCJEA also sets up an expedited proceeding for enforcement, referred to as a turbo habeas corpus. When the New York court receives a verified petition, the court directs the respondent to appear for a hearing in person, with or without the child, within three court days [§77-g(3)]. the expedited provisions use the speed of a habeas corpus proceeding without transforming enforcement into a modification forum. A "best interests" defense may not be raised in an expedited proceeding. That defense is left for the state which has exclusive, continuing jurisdiction.

There are provisions made for a warrant to Issue if there is danger to a child or if it appears as if the child will be removed from the enforcing jurisdiction (§77-j). This petition generally is heard on the next court day after the warrant is executed [§77-j(2)]. If a warrant is issued, law enforcement officials must effectuate it and take physical custody of the child [§7-j(5)].

In the third enforcement device, the UCCJEA gives a public official the power to enforce custody or access orders. This is modeled after California's enforcement mechanism, where public officials throughout the state, with civil and criminal powers at their disposal, locate and return children and enforce custody determinations.

All these new enforcement powers provide speedy and effective enforcement, especially when a child's whereabouts are hidden from a person who is entitled either to custody or access by the terms of a prior order which conforms to the UCCJEA. The prosecutor or public official will have a wide variety of means to see to It that court orders are enforced and that children are not kidnapped or otherwise kept from those persons with legal rights.

Court Communications

Under the UCCJA, some states had detailed provisions controlling the methods of communications between judges in their state and other states. For instance, some states required that all verbal communications between judges and other courts be preserved In a transcribed record. Under the UCCJA, New York had no direction requiring inter-court communications to be transcribed. The involvement of counsel or the parties, when there was a communication between a New York judge and a counterpart in another state where a custody proceeding had been filed, varied widely according to the particular jurist.

The UCCJEA sets up detailed procedures for communications between courts. Once the act has been adopted by all states it should create long awaited uniformity in these essential communications. Often the way discussions occur between the two courts and the articulation of facts and arguments put forth during discussions form the basis for the jurisdictional decision. Not only will the procedures be more uniform, once it is adopted by all the states, but there will be a record for appeal and counsel or the parties will be more likely to be involved and perhaps actively participating.

The New York court has been given discretion to allow the parties to participate in a communication between a New York court and another court, if the courts have such communications[§75-1(2)]. Once given permission to participate, if the parties are unable to do so, they must have the right to present facts and legal arguments before a jurisdictional decision is made. Some record of the Inter-court communication is mandatory [§75-1(4)], except for scheduling or calendar discussions, and parties must have access to the record.

Effective Date

The UCCJEA becomes effective 180 days after the Governor's signature. the UCCJEA will apply to actions and proceedings commenced on or after the effective date. However, pending motions or other requests for relief or for enforcement of custody determinations are controlled by the law in effect at the time the motion or request was made.

The New York UCCJEA is 16 pages in the Senate bill. Every provision is new. It requires careful study and review.
 It will greatly enhance interstate and international-custody determinations in terms of regularizing jurisdiction including origination, modification and enforcement proceedings. The UCCJEA revamped a 30-year-old uniform act and brought it into the 21st century. New York should be proud that we are among the leaders, and one of the first states, to enact the UCCJEA. The new law will work a great service for our children and their parents and others entitled to be part of children's lives.

Barbara Ellen Handschu, a solo practitioner in Buffalo, N.Y., was on the Family Court Advisory Rules Committee of the Office of Court Administration.

� 	For background reading of the UCCJEA, two articles are recommended. Both appeared in the ABA Family Law Quarterly, Vol. 32, No. 2. One is by Patricia M. Hoff and the other is by Robert G. Spector. Copies with a cost associated are available through the ABA at 1-800-285-2221. Copies of the Uniform Act (the UCCJEA) from NCCUSL at 312-915-0195 or �HYPERLINK "http://www.nccusl.org"��http://www.nccusl.org� For copies of the New York UCCJEA, contact your local state legislator or New York Consolidated Laws.
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